


p- 
er 
he 
10t 
ng 
en 
ed 
his 


n= 
ng 


em - 


vn. 











THE CENTRAL LAW JOURNAL. 101 








The Central Lam Journal, 





ST. LOUIS, FEBRUARY 10, 1882. 





CURRENT TOPICS. 





The interminable discussion of the ques- 
tion, what injuries resultant from the negli- 
gence of the defendant are too remote 
to allow of compensation in damages, 
has received an important contribution 
in the shape of an _ elaborately con- 
sidered opinion by Tayror, J., of the 
Wisconsin Supreme Court, in Brown v. Chi- 
cago, etc. R. Co., where the difference be- 
tween the rules applicable, respectively, to 
cases of torts and of contracts is aptly and 
lucidly stated, and the reason lying at the 
foundation of it pointed out. The facts were 
these: The plaintiffs, husband and wife, were 
passengers on the defendant’s railroad. 
Through the negligence of the train employ- 
ees, they were put off the train before they 
reached the station of their destination, in the 
dark, and where they did not know there was 
any station or shelter, and, consequently, 
without negligence on their part, they were 
forced to make a journey along the track, in 
the dark, a distance of three miles to the sta- 
tion to which the defendant had contracted to 
carry them. It was alleged, and was so 
found by the jury, that, as a consequence of 
this walk, the female plaintiff, being pregnant 
at the time, suffered a long spell of illness 
and prostration, resulting eventually in a mis- 
carriage. ‘The defendant appealed on the 


’ ground, among other things, that the negli- 


gence of its employees was not the proximate 
cause of the plaintiff’s sickness and miscarri- 
age. The court, however, held otherwise, say- 
ing: ‘*The rules which limit damages in actions 


.of tort,so far as any general rules can b2 estab- 


lished, are in many respects different from 
those in actions on contract. The general 


rule is that the party, who commits a trespass’ 


or other wrongfui act, is liable for all the di- 
rect injury resulting from such act, although 
such resulting injury could not have been 
contemplated as a probable result of the act 
alone. 1 Sedgwick on the Measure of Dam- 
ages, 130 and note; Eten v. Luyster, 60 N. 
Y. 252; Hill v. Wensor, 118 Mass. 251; 
Lane v. Atlantic Works, 111 Mass. 136; Kee- 
Vol. 14—No. 6. 
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nan v. Cavanaugh, 44 Vt. 268; Little v. R. 
Co., 66 Me. 239; Collard v. R. Co., 7 H. & 
N. 79; Hart v. R. Co., 13 Mete. 99-104; 
Wellington v. Downer Kerosene Oil Co., 104 
Mass. 64; Metallic Compression Casting Co. 
v. R. Co., 109 Mass. 277 ; Salisbury v. Herch- 
ienrader, 106 Mass. 458; Perley v. R. Co., 98 
Mass. 414; Kellogg v. R. Co., 26 Wis. 223; 
Patten v. R. Co., 32 Wis. 524, and 36 Wis. 
413; Williams v. Vanderbilt, 28 N. Y. 247; 
Ward v. Vanderbilt, 34 How. Pr., 144; 
Bowas v. Pioneer Tow Line, 2 Sawyer (U. 
S. C. C. R.), 21. These cases, and many 
more which might be cited, clearly establish 
the doctrine that one who commits a trespass 
or other wrong is liable for all the dam- 
ages which legitimately flow directly 
from such trespass or wrong, whether 
such damages might have been foreseen 
by the wrongdoer ornot. * * * * * 
In the case of Bowas v. Pioneer Tow Line, 
supra, Judge Hoffmann, speaking of the rule 
in relation to damages on a breach of con- 
tract, as contrasted with the rule in case of 
wrongs," says: ‘The effect of this rule is 
more often to limit than to extend the liabil- 
ity for a breach of contract, although some- 
times, when the special circumstances under 
which the contract was made have been com- 
municated, damages consequential upon a 
breach made under these circumstances will 
be deemed to have been contemplated by the 
parties and may be recovered by the defend- 
ant. But this rule, as Mr. Sedgwick remarks, 
has no application to torts. He who commits 
a trespass must be held to contemplate all the 
damage which may legitimately flow from his 
illegal act, whether he may have foreseen 
them or not; and so far as it is plainly trace- 
able, he must make compensation for it.’ 

The justice and propriety of this rule are 
manifest, when applied to cases of direct in- 
jury to the person. If one man strike another, 
with a weapon or with his hand, he is clearly 
liable for all the direct injury the party struck 
sustains therefrom. The fact that the result 
of the blow is unexpected and unusual can 
make no difference. If the wrong-doer should 
in fact intend but slight injury and deal a blow 
which in ninety-nine cases in a hundred would 
result in a trifling injury, and yet by accident 
produced a very grave one to the person re- 
ceiving it, owing either to the state of health 
or other accidental circumstances of the par 
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ty, such fact wonld not relieve the wrong-doer 
from the consequences of his act. The real 
question in these cases is, did the wrongfnl 
act produce the injury complained of, and not 
whether the party committing the act could 
have anticipated the result. The fact that 
the act of the party giving the blow is unlaw- 
ful, renders him liable for all its direct evil 
consequences. This was the substance of the 
decision in the old and often-cited squib case 
of Scott v. Shepherd, 2 W. Blackstone, 892. 
Justice Nares there says that the act of throw- 
ing the squib being unlawful, the defendant 
was liable to answer for the consequences, be 
the injury mediate or immediate, and in 
this view of the case all the judges agreed, 
although they differed upon the question as to 
the form of the action.’’ 








CONVEYANCES IN FRAUD OF DOWER. 





§ 1. General Rule.—It may be stated as a 
general rule, that any conveyance, made, or 
procured to be made, by a person in contem- 
plation of marriage, or by a husband during 
the coverture, of any property, real or per- 
sonal, out of which the wife is dowable by 
law, the purpose of which is to defraud his 
wife of her right of dower, is voidable at 
the election of the wife after his death, in so 
far that she may have the aid of a court of 
equity to have dower set apart to her out of 
such property.1 The rule applies to dower in 
personalty as well as to dower in land.? 

§ 2. Forms of such Conveyances.—These 
conveyances generally assume one of the fol- 
lowing forms: 1. An absolute conveyance 
prior to marriage, with a secret use reserved 
to the grantor.? 2. A conveyance to the 


husband, during the coverture, of a life es- 
tate in land, remainder to a child or children.* 


1 Littleton v. Littleton, 1 Dev. & Batt. 827; Killinger 
v. Reidenhauer, 6 Serg. & R. 532; Swaine v. Perine, 
5 Johns. Ch. 482, 489; Clanson v. Clanson, 4 Mich. 
230; Brown v. Bronson, 35 Mich. 415; Gilson vy. 
Hutchinson, 120 Mass. 27; Jiggettsv. Jiggetts, 40 
Miss. 718; Brewer v. Connell, 11 Humph. 500; Davis 
v. Davis, 5 Mo. 183. 

2 Stone v. Stone, 18 Mo. 389; Tucker vy. Tucker, 29 
Mo. 350; s. C., 32 Mo. 464. 

8 Brown vy. Bronson, 35. Mich. 415; Clanson v. 
Clanson, 4 Mich. 280; Swaine vy. Perine, 5 Johns. Ch. 
482. 

4 Crecelius v. Horst, 4 Mo. App. 419. 





3. A mortgage in which the wife joins and 
releases her dower in conformity with the 
statute, where this is required, and a real, or 
feigned, foreclosure, which results in fixing 
the title in fee in a third person, subject toa 
secret trust for the husband. 4. Where the 
statute allows the sole deed of the husband, 
made in good faith, and fora valuable con- 


sideration, to operate as a bar to his wife’s . 


dower, and he nevertheless conveys land with- 
out other consideration than love and affeo- 
tion to one of his children, the wife living.® 
5. Where the joinder of the wife in the hus- 
band’s deed is not required in order to release 
dower, and a husband makes a conveyance of 
land with the specific intent of defrauding 
his wife of her dower.? 

§ 3. Whether a Specific Fraudulent Intent 
must Appear.—Many of the casés on this 
subject proceed on the ground that a spe- 
cific intent to defraud the wife must appear. 
Just what they mean by this will not appear, 
unless we allow them to tell their own story. 

In a leading case in Missouri, it is said by 
McGirk, C. J.: ‘*The parties intended and 
expected, that if the will could not defeat 
the dower, the deed would do it, and that if 
neither could separately, both should conjoint- 
ly. The bill charges that the consideration or 
pretense thereof, that Davis had that day 
become bound for a debt, was a mere con- 
trivance to slip the sameinfor color. If this 
be true, it ought not to stand; and, as to the 
consideration of natural love and affection, 
it is a most excellent consideration, but, like 
all considerations, it is only good when it is 
what it seems to be.’’® 

The language of Ruffin, C. J., in a case 
arising nnder the 8th section of the North 
Carolina statute of 1784, is more extended 
and more clear. The statute in question, 
after defining the wife’s right of dower, 
provides : ‘‘Any conveyances made fraudulent- 
ly, to children or otherwise, with the inten- 
tion to defeat the widow of her dower hereby 
allotted, shall be held and deemed void, and 
such widow shall be entitled to dower in such 
land, so fraudulently conveyed, as if no con- 


5Gilson v. Hutchinson, 120 Mass. 27; Killinger v. 
Reidenhauer, 6 Serg. & R. 532. 

6 Jiggetts v. Jiggetts, 40 Miss. 718. 

7 Littleton v. Littleton, 1 Dev. & Batt. 827; Brewer 
y. Connell, 11 Humph. 600. 

8 Davis v. Davis, 5 Mo. 183, 189, 
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yeyance had been made.’’ ‘‘The intent 
spoken of,’’ said he, ‘tis the actual intent to 
defraud the widow; and the statute specifies 
no fact as therein supposed to denote its ex- 
istence, or repel the imputation of it. The 
consideration of a deed does not necessarily— 
except as made to do so by st \tute—enter in- 
to the intent of the parties; although it is 
evidence of it, more or less strong, accord- 
ing to other circumstances. A deed made 
during the marriage, in trust for the husband 
himself, would be plainly within the act. 
The inference that he divested himself of the 
seisin, to exclude his wife, would be irresist- 
ible. If made long before marriage, and 
not in contemplation of it, there would be no 
evidence of such intent; or if made im- 
mediately before, and also communicated to 
the wife before marriage, there would be 
neither actual nor intended deception, with- 
out which there is no fraud. Such bars 
have, however, been since removed by an- 
other statute, which makes the wife dowable 
of equitable interests; which shows, by the 
way, the interpretation. proper for the act of 
1784, as to conveyances made 4t any time, 
which are wanting in good faith. But bona 
fide conveyances—that is to say, such as are 
not intended to defeat the wife, do not seem 
to be within the meaning, more than within 
the words of the act. Such are sales, to 
make which an unfettered power is allowed 
the husband. Such, too, appear to be bona 
fide gifts, whereby the husband actually and 
openly divests himself of the property and 
enjoyment in his lifetime in favor of children 
or others, thereby making, according to his 


, circumstances and the situation of his family, 


ajust and reasonable present provision fer 
persons having meritorious claims on him, 
and with that view, and not with the view to 
defeat, nor for the sake of diminishing the 
wife’s dower. If suitable advancements for 
children upon their coming into the world, or 
setting up business, or other reasonable and im- 
mediate voluntary dispositions were not deem- 
ed in the act bona fide,the purpose of the leg- 
islature would have been more distinctly ex- 
pressed by saying that the widow should be 
endowed of all the lands of which her hus- 
band had been seized during the coverture, 
except such as he had in his lifetime con- 
veyed upon valuable consideration. With 
respect to advancements to children, in 





particular, there would certainly have been 
a specific provision, since, in the same act, 
the manner in which they shall be regard- 
ed, as between the children themselves. is 
expressly pointed out. Hence, the con- 
clusion is adopted, that the want of a valua- 
ble consideration does not constitute abso- 
lutely and conclusively the fraud mentioned: 
inthe proviso of the eighth section. ‘But 
the statute would be unmeaning if it did not 
embrace every case in which, whatever may 
be the form, the husband substantially re- 
serves to himself the property during his 
life. Such a disposition is necessarily but 
colorable as determining presently his seisin. 
It is essentially testamentary, as between 
these parties; for the seisin of the husband 
determines only eo instanti with his life. A 
conveyance in those terms would, upon its 
face, create the mischief the act means 
to obviate. It would be bad, upon common 
law principles, within the custom of London.® 
So, if from other circumstances it can be 
collected, that the apparent immediate dis- 
position is not bona fide—that is, was not 
meant to be simply what it purports to be; 
but that the donor intended that it shou'd not 
interfere with his own enjoyment, but should 
hinder that of his wife, it would amount to 
the same thing. ‘‘It must be immaterial, in 
such a case, whether the deed be made before 
or after marriage. The remoteness of the 
day of its execution frum that of the mar- 
riage may prove to the jury taat it was not 
made with the intent imputed toit. It can 
have no other effect. For when a statute 
makes conveyances intended to defeat a legal 
right, void upon the ground of fraud, all, 
whenever made, which were intended to have 
that effect, are necessarily included. When se- 
cretly made, in contemplation of the marriage, 
that special intent constitutes express, positive 
or actual fraud, as it is indifferently called in 
the books, in contradistinction to that which 
is implied by law, merely from the tendency 
of an act. Express fraud must render every- 
thing into which it enters, vicious. It con- 
sists in meaning, at the time of an act, to 
produce thereby a particular prejudice to 
another; and that very consequence will 
be produced, if the act be allowed to 
stand. ‘The statute 15 Eliz. makes void only 


9 Citing Turner v.Jennings, 2 Vern.612, 685; Fortes- 
que v. Hennah, 19 Ves. 67. 
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such conveyances as are intended t> defeat 
creditors ; and therefore a voluntary convey- 
ance by one then having no creditor, is not 
apparently within it. Yet, if it be made with a 
view to becoming indebted, is fraudulent and 
void.2° This construction is absolutely nec- 
essary to the preservation of the rights in 
favor of which the statute is made. A debt, 
contracted immediately after the debtor has 
made himself insolvent, stands upon the same 
footing with a previous one. There is the 
same intent in each case—inferred from the 
debtor’s disabling himself to pay at the par- 
ticular juncture when he owed a debt, or in- 
tended to contract it. 

‘‘The same reasons apply to conveyances in 
prejudice of the right of dower. Indeed, 
they are stronger upon the word used in the 
act of 1784. It is ‘widow,’ which is not ap- 
propriate to the living woman whom the donor 
has married, more than to her whom he pro- 
poses to marry. It is properly descriptive of 
any woman whom the donor intends to defeat 
of her rights, as his widow, whenever she 
shall happen to become his widow ; and makes 
the act reach every deed, at whatever period 
made, that was intended, when made, to in- 
tercept the marital rights of the wife, arising 
upon a marriage had or proposed.’’¥ 

The same statute exists in Tennessee, and 
this view of its meaning was adopted by the 
Supreme Court of that State.12 A similar 
statute formerly existed in Mississippi, and it 
allowed the husband, in good faith and fora 
valuable consideration, to make conveyances 
without his wife joining him, so as to bar her 
dower. Underit a deed of gift to a child 
would not stand as against the wife’s right of 
dower.1% 

Nor will this rule always operate against 
the wife ; for while the absence of a valuable 
consideration may, when taken with other 
circumstances, furnish evidence of a fraudu- 
Jent intent, yet it is equally true that, where 
such circumstances clearly show an intent on 
the part of the husband to defraud his wife 
of her dower, and are such as to charge the 


10 Citing Tavlor v. Jones, 2 Atk. 602. 

Nl Littleton vy. Littleton, 1 Dev. & Batt. L. 327, 331- 
333. 
12 McIntesh vy. Ladd, 1 Humph. 459, 465. The con- 
trary view is argued with great force by Crabb, J . in 
Hughes y. Shaw, Mart. & Yerg. 323; ut the question 
was not decided. 

18 Jiggetts v. Jiggetts, 40 Miss. 718. 





grantee with knowledge of this intent on the 
part of the grantor, it will be held void as 
against her right of dower, although a full 
consideration was paid for it.1* 

§ 4. Whether Bona Fide Advancements are 
within the Rule.—The courts which have 
adopted this view have no difficulty in holding 
that bona fide advancements will not be dis- 
turbed for the purpose of letting in the wife’s 
dower.!5 This is clearly so, where the con- 
veyances are made to children by a former 
wife, and no second marriage is at the time 
contemplated.16 They proeeed on the idea 
that as a, person .may, either before or after 
marriage, give his property away to any one, 
so that it isan out and out gift, where he 
parts wholly with the use, and not a sham, a 
fortiori, he may give it to his children. One 
court, in an action of ejectment by a widow 
for her dower, went even further, and where 
a father, about tu marry again, made a deed 
of gift of land to his son, with the manifest 
purpose of defeating the right of dower there- 
in of his prospective wife, which conveyance 
was concealed from her until after the mar- 
riage, expressed the opinion that a court of 
equity would say that there was no fraud in 
the matter.’ But it is at most a dictum, since 
the case, being an action at law, turns upon 
the question that the husband had not been 
seized of the land at any time during the cov- 
erture, and, of course, in such a case she 
would have no remedy at law, 

The rule which requires a specific intent to 
defraud to be shown may be appropriate to 
the statutes of North Carolina, Tennessee and 
Mississippi, which are considered in the fore- 
going cases; for there the husband had power 
to enfeoff another of his lands, discharged of 
his wife’s right of dower, without her joining 
in the deed. But where, as in Missouri, a 
wife is dowable out of any lands of which her 
husband was seized in fee at any time during 
the coverture, unless she has released her 
right by joining in his deed as prescribed by 
law, the rule would certainly not apply with 
the same force. Here, dower is not merely 
an expectancy, like the interest of an heir be- 
fore the death of his ancestor, but it is aright 
—it is always spoken of in the books as a 

14 Brewer vy. Connell, 11 Humph. 500, 

15 McIntosh v. Ladd. 1 Humph. 459, 465. 


16 Tate v. Tate, 1 Dev. & Batt. Eq. 27. 
17 Baker vy. Chase, 6 Hill (N. Y.), 482. 
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right ; and when we thus speak of it, we mean 
that it is a right—that it is something in the 
nature of a lien or charge in favor of the 
wife upon her husband’s estate,and not some- 
thing which is ambulatory—which can be dis- 
posed of according to the varying intent of 
the husband. If I have a right to a thing, 


and another man takes it away from me, it is 


no answer to my claim for redress that his 
motives were honest, or that he did not in- 
tend to wrong me. 

§ 5. Use Reserved to the Husband a Badge 
of Fraud.—The books furnish a conclusive 
test by which to determine whether such a 
disposition is or is not good as against the 
wife’s claim for dower. Was the disposition 
such as to cut off the seizin of the husband, 
and at the same time to reserve to him the 
use of the property during his life, and to dis- 
pose of it absolutely, to the exclusion of the 
tights of his wife upon his death? In other 
words, was it testamentary in its nature—did 
it operate substantially as a will would have 
operated? Where this appears, I apprehend 
that all speculations about the motive or in- 
tent of the husband are idle; the law will con- 
clusively affix to his act a fraudulent intent. 

Thus, it is said by Scott, J., in a case in 
Missouri: ‘‘Although dower is given in per- 
sonal estate by our statute, yet it is not 
thereby intended to restrain the husband’s 
absolute control of it during his life, to give 
and dispose of as he wills; provided it be not 
done in expectation of death, and with a view 
to defeat the widow’s dower. The husband 
may do as he pleases with his personal prop- 
erty, subject to this restriction. After the 


_ enjoyment of the property, in the most abso- 


lute manner during his entire life, the law will 
not permit him, at the approach of death, ard 
with a view to defeat his wife’s right of 
dower, to give it away. If sucha disposition 
was allowed, the efficacy of the statute con- 
ferring dower in personalty would depend on 
the whim or caprice of the husband.48 And 
80 in deciding the question under the North 
Carolina statute of 1784, it was said by Ruf- 
fin, C. J., that ‘‘a deed,made during the mar- 
riage,in trust for the husband himself, would 
be plainly within the act. ‘The inference that 
he divested himself of the seizin to exclude 
his wife would be irresistible.’’29 


18 Stone y. Stone, 18 Mo. 389, 392. 
19 Littleton v. Littleton, 1 Dev. & Batt. L.327,431. 





The same rule extends to what are termed 
frauds upon covenants. Thus, a father ocov- 
enants to make a certain disposition of the 
property which remains to him at his death, 
for the benefit of certain members of his fam- 
ily. This does not restrain the free use of it 
during his life. He may embark it in such 
schemes as he will; he may spend it im- 
providently; he may give it away. But 
every disposition which he makes of it, 
in order to hold good against the grantee, 
must be a disposition against himself — 
a deprivation of his personal enjoyment 
of it. ‘‘If a father will be partial,’ said 
Lord Loughborough, discussing a case of 
this kind, ‘‘and will give a preference, he 
must give it against himself, and not make a 
mere reversionary gift. He should immedi- 
ately feel himself so much the poorer for his 
gift. If he is willing to suffer that, let him 
yield to the impulse of his partiality. But if 
a father may effectuate his purpose by any- 
thing short of this, it will furnish perpetual 
opportunity for subterfuge and scheme to de- 
feat and disappoint these covenants, which 
ought to be most honorably observed.’’2° 

‘These cases express what we apprehend is 
a universal role, not only as regards dower 
in realty, but as regards dower in personalty, 
the wife or child’s pars rationalis bonorum 
under the customs of London and York, 
and rights under covenants in the nature of 
marriage or family settlements 1- 

§ 5. So of a Disposition in View of Ap- 
proaching Death.—Kegarding what has just 
been said, that such a gift must not be testa- 
mentary in its nature, we find that where the 
disposition is made in view of approaching 
death,so that it is deemed a gilt causa mortis, 
courts of equity will not hesitate to establish 
the wife’s dower therein. A court of equity 
will not allow a man, after enjoying his 
property as he rightfully may, during almost 
the entire period of his life, to make a gift of 
it which shail operate to deprive his wife of 
her right of dower therein.2? The rule is so 

20 Jones v. Martin,5 Ves. 266n; (reversing 8. C. 
Anstr. 832). To the same effect see Fortescue v. Hen- 
nah, 19 Ves. 67. 

21 Tucker v. Tucker, 29 Mo. 359; s. C., 32 Mo. 464; 
Bowers v. Fairbeard, 2 Vern. 202; Turner v. Jen- 
nings, Ib. 612; s.c., Ib. 685; Hall v. Hall, Lb. 277; 
Hanbury v. Bateman, 2 Atk. 63; Jiggetts v. Jiggetts, 
40 Miss. 718, 724; Smith v. Fellows, 2 Atk. 62. 

22 Stone v. Stone, 18 Mo, 389, 392. See also Turner 
v. Jennings, 2 Vern. 612. 
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clear in such a case,that any discussion as to 
the motive with which he made the gift is ir- 
relevant ; and hence, in a suit in equity to es- 
tablish the dower of a wife in such a case, 
it has been held no error to exclude evidence 
of the declarations made by the husband at 
the time he executed the deed.?8 

§ 6. So of a Disposition made in View of 
an Approaching Marriage..—A deed made 
by a husband, just before his marriage, to his 
child by a former marriage, without any val- 
uable consideration, and kept secret from his 
intended wife until after the nuptials, is void 
as against her right of dower.?4 

Where a widower conveys land to his chil- 
dren as an advancement, by whose labors his 
estate has been largely accumulated, and 
without any intention of getting married, the 
conveyance will not be held a fraud on the 
marital rights of a subsequent wife.” 

Seymour D. THompson. 
St. Louis, Mo. 


% Tucker v. Tucker, 32 Mo. 464. 

% Swaine v. Perine, 5 Johns. Ch. 488, 489; Cranson 
v. Cranson, 4 Mich. 230; Brown v. Bronson, 35 Mich. 
415. Compare Goddard vy. Snow, 1 Russ. Ch. 485, 
where a settlement made by a woman ten months be- 
fore marriage was held a fraud on the husband’s mar- 
-ital rights. 

2% Tate v. Tate, supra. 





THE GENESIS OF PERJURY. 





We shall probably never see, and perhaps 
we have no right to expect, the advent of time 
when Parliament will treat things just in ex- 
act proportion to their real place and im- 
portance. What is personal will claim and 
get in most popular assemblies, our own not 
excepted, precedence over what is more ma- 
terial, but not so salient and conspicuous ; 
the vivid, obtrusive interest of the moment 
will push aside things of more permanent con- 
sequence. We have not far to look for ex- 
amples of this tendency, which is so natural 
as scarcely to merit censure. If Parliament 
were guided solely by reference to the in- 
trinsic importance of things, it would have 
found, sooner or later, a little time for con- 
sidering a matter, the significance of which 
ean not be easily overrated. At Manchester, 
the other day, Lord Coleridge took occasion 
to tell the grand iurv that the crime of perju- 








eases, from which it is banished. 


ry was greatly on uhe increase. He had no: 
in view merely local circumstances; for an- 
other judge, Lord Justice Baggallay, speak- 
ing to the grand jury of Carnarvonshire, made 
much the same remark, expressing his regret 
that this offense was now so prevalent. If 


these judgments be correct—and there is no - 


reason to doubt that they contain an element 
of truth—they unveil a defect in the admin- 
istration of justice to which all others are sec- 
ondary. What is the good of Judicature Acts 
and amending measures, if the very fountains 
of law are being thus poisoned? It will be 
all in vain to seek to improve legal machinery 
if this internal deterioration, to which judges 
of experience testify, be really going on. 
Lawyers of the old school will probably say 
that they are not surprised at this declension. 
It is, they will argue, the natural, though 
mournful, outcome of the changes which ena- 
ble parties on the rgcord and persons inter- 
ested generally to give evidence. It was 
predicted, when such a change was suggested, 
that perjury would beeome rife; and it will 
be said that we are now only reaping as we 
sowed in 1843, 1851 and 1853. This ex- 
planation is more plausible than satisfactory. 
It is not conspicuously witnesses who are 
‘sinterested’’ in the legal sense of the term, 
and who once might have been objected to as 
incompetent, that are reckless in regard to 
what they say in the box. Oaths are not 
more respected in criminal cases, where 3 
remnant of the old rule survives, than in civil 
It is not 
at all certain that if the stupid exclusive sys- 
tem which shuts the mouths of almost every 
one who knew anything about the matter in 
dispute were in full force, fewer perjuries 
would be committed than is now the case. At 
any rate, it would be paying dearly for a 
slight diminution, to forego what are usually 
the most valuable indications of truth. We 
shall, perhaps, be told also that the vice is, 
more or less, due to the careless, unimpres- 
sive, and barely decent way in which an oath 
is administered in the English courts of just- 
ice. Mumbled or gabbled over by some sub- 
ordinate official, no one heeding what is going 
on, the oath loses its force over those whom it 
is intended to affect, and who, it is supposed, 
would speak under a less keen sense of re- 
sponsibility if their evidence were prefaced 
by a bare affirmation. We cite this criticism 
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for whatit is worth. There is certainly a con- 
trast, not wholly to our honor, between an 
oath as administered in foreign courts. by the 
presiding judge and the same ceremony as 
slurred over in an off-hand way in an En- 
glish court. If evidence is to be taken under 
oath—if we are to abide by the maxim, Jn 
judicio non creditur nisi juratis—the accesso- 
ries should not be such as to suggest to a 
witness the thought: ‘This is a mere form; 
everybody in court, from the judge to the 
usher, treats it as such.’’ There is, however, 
no reason to suppose that things would be 
very different if taking an oath were*made to 
look a little more important than shaking 
hands, bowing, or any secular act of polite- 
ness. It would be inventing a far-fetched, 
unsubstantial explanation, to suppose that the 
unseemly manner in which witnesses are 
sworn is at the bottom of much of the evil of 
which Lord Coleridge and Lord Justice Bag- 
gallay complain. Make the ceremony as im- 
pressive as you can, it will fail to affect very 
deeply many minds. False witnesses who 
never studied casuistry under Sanchez or Es- 
cobar have always had their little devices by 
which they palliated to their own satisfaction 
the crime they committed. ‘They kissed their 
thumbs instead of the Book. They made 
mental reservations while they repeated the 
formula prescribed by law. ‘There is a0 rea- 
son to think that this sort of sophistry is at 
all more common than it was, or that any 
fresh appeals to men’s consciences would put 
an end to it. What may be new, and whatis 
perhaps responsible for much loose testimo- 
ny, is the knowledge, more or less precisely 


‘ possessed by most people, that it is extremely 


difficult to convict a person who has commit- 
ted perjury, that convictions for this offense 
are rare, and that the punishment is at worst 
not very severe. A man may go into the wit- 
ness-box and utter there a series of false- 
hoods in his own interest or that of some 
other person. It may be plain to everybody 
who hears him that he lies. Yet in ninety- 
nine cases out of a hundred he stands down 
in perfect safety. His sole punishment, in all 
probability, will be a rebuke from the Bench. 
As soon as the question of prosecuting him 
arises, difficulties present themselves. It must 
be shown that he has deposed to some state- 
ment which is material to the issue; and that 
qualification—said to have been due to a 


| not at all edifying. 





blunder as to the meaning of a passage 
in ‘‘Bracton’’—is an excellent safeguard 
of rogues. It is not in practice so 
easy as it might at first blush seem, 
to prove that an averment is at once false and 
material. Probably, too, no accurate note of 
what the witness said exists. The enormous 
expenses incidental to trials for perjury also 
operate as an encouragement of the crime. 
Nothing can be taken for granted in a crim- 
inal proceeding. The circumstance that a 
jury in a civil case by implication gave it as 
their opinion that a witness swore falsely does 
not conclude the matter at the Old Bailey or 
at the Assizes. Everything must be proved 
there ; nothing can be taken for granted ; and 
this rigorous principle necessitates, especially 
in proceedings for perjury, heavy outlay. 
The Tichborne trial, which cost the nation 
many thousands of pounds, has been an evil 
precedent, and has discouraged the instituting 


| of proceedings for perjury in circumstances 


in which the crime has been obviously com- 
mitted. What happens almost every week is 
A witness steps into the 
box and makes statements about transactions 
said to have taken place in South America or 
Australia. The story is proved to be false; 
and the jury unmistakably show that is their 
view of it. No one, however, cares to go to 
the expense of making protracted inquiries 
into these distant countries, and of procuring 
and bringing over the necessary witnesses, 
and so the offender goes unpunished, to the 
scandal of public morals and the encourage- 
ment of the evil-disposed. When a perjurer 
is brought to justice, his fate is not calculated 
to operate as a striking warning. Though 
his offense may be as heinous in the eyes of 
the moralists as murder, though it may be 
committed with a view to destroying the 
character of the innocent or robbing a man 
of his property, the judge finds his hands 
tied, and is forced to pronounce a totally in- 
adequate sentence. It is a significant fact 
that of the 13,130 prisoners committed for 
trial for indictable offenses in England and 
Wales in 1879, only 91 were committed for 
perjury or subornation of perjury; that only 
50 of the 91 were cortvicted ; and that only 3 
of the 50 were sentenced to penal servitude. 

We need not assume that perjury is more 
prevalent than it ever before was. It is well 
known that, in spite of the national character 
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for downright veracity, the commonness of 
this crime in English courts was always a 
subject of lamentation among our moralists. 
The pillory was specially reserved for it until 
recent times. The bishops actually met in 
1754 to take counsel how to cope with this 
crying sin. The professional perjurer, with 
the straw in his shoe, is as prominent a figure 
as any in our legal history. In view of all 
this, we are not disposed to strain the re- 
marks of Lord Coleridge and Lord Justice 
Baggallay, and say that things are worse than 
they were at any previous time. ‘There is 
nothing to show that the alterations first 
largely introduced into the law of evidence 
in 1851, and extended, with misgivings in 
many minds, to the divorce court in 1869, 
have led to an increase in perjury. After 
thirty years’ trial of a liberal system of evi- 
dence, no clear reason for retracing our foot- 
steps can be adduced. But no one can be 
acquainted with the inside of our courts with- 
out being aware of the enormous amount of 
petty perjury which is perpetrated there and 
which passes unpunished. Men perjure them- 
selves because they wish to make good their 
claims or escape liability. They do so be- 
cause they are friendly to one of the parties, 
or because they have once incautiously out of 
court told some one a certain story and re- 
solved to stick to it when subpeenaed by an 
enterprising solicitor, or because they are 
vain and wish to figure in public proceedings. 
These motives will always operate, and can 
not be effectually resisted. But men commit 
perjury also because they assume, with too 
much reason, that they will not be punished, 
and this is a temptation which might be di- 
minished by means too obvious to require 
explanation.—London Times. 








FRACTIONS OF A DAY— EXCEPTIONS TO 
THE RULE. 


TOWN OF LOUISVILLE v. PORTSMOUTH 
SAVINGS BANK. 





Supreme Court of the United States, October Term, 
1881. 


1. The law does not, in general, take cognizance of 
the fraction of a day; but the courts may do so when 
substantial justice requires it. 


2. The second section of art. 14 of the Illinois Con- 





stitution went into operation on the 2d day of July, 
1870. But it did not invalidate township bonds is- 
sued, in aid of a railso:d corporation, pursuant to an. 
election held on that day at an hour prior to the clos- 
ing of the polls of the general election at which the 
people of the State voted on the adoption of the Con- 
stitutiun—the bonds, so issued, to be applied in dis- 
charge of « donation voted in 1868 to be paid by 
special tax. 


In error to the Circuit Court of the United 
States for the Southern District of Ilinois. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

The bonds, some of the coupons of which are 
here in suit, were issued by the plaintiff in error, 
a township of Clay County, Illinois, to aid in the 
construction of what was originally known as the 
Illinois Southeastern Railway. They were deliy- 
ered by the tewnship authorities to the Springfield 
and Illinois Southeastern Railway Company, a 
corporation formed, by the consolidation, in Feb- 
ruary, 1870, of the Illinois Southeastern Railway 
Company with the Pana, Springfield and North- 
western Railroad Company. They contain the 
same recitals as the bonds of Harter Township, in 
the same county, the validity of which was deter- 
mined in Harter v. Kernochan, 103 U. §S. 562: 
[See 12 Cent. L. J. 477.] Like the bonds of that 
township,they purport to have been issued in pur- 
suance, as well of authority conferred by an act 
of the general assembly,incorpurating the Illinois 
Southeastern Railway Company, approved Febru- 
ary 25, 1867, and an act amendatory thereof, ap- 
proved February 24, 1869, as of an election of the 
lega! voters of the township, held on the 10th of 
November, 1868. ‘The same questions which, in 
that case, arose on the validity, construction, and 
scope of those enactments, and the delivery of 
the bonds to the consolidated company, are pre- 
sented for determination in reference to the bonds 
issued by the plaintiff in error. We perceive no 
reason for withdrawing or qualifying the conclu- 


‘siens we then announced. 


There is, however, one question of some im- 
portance in the present case which did not arise 
in Harter v. Kernochan. In that case it appeared 
that the election held under the act of February 
25th, 1867, on November 10, 1868—at which the 
township voted a donation to be raised by special 
tax, payable in three equal annual installments— 
was supplemented by an election held, under the 
authority ef the amendatory act, on the 20th day 
of May, 1870, at which Harter Township directed’ 
bonds to be issued in payment of its donation 
previously voted. In the present case. while the 
election at which thé Township of Louisville 
voted a similar donation, to be raised by like 
special tax, was also held on the 10th of No- 
vember, 1868, the one at which that township 
voted to issue bonds in payment of such donation 
was not held until the 2nd of July, 1870. On the 
day last named the people of Illinois voted in 
favor of the adoption of a new Constitution, the 
2nd section of the 14th article of which was sep- 
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arately submitted, and is in these words: ‘No 
county, city, town, township, or other municipal- 
ity, shall ever become a subscriber to the cap- 
itai stock of any railroad or private corporation, 
or make donations to or loan its credit in aid of 
any such corporation: Provided, however, that the 
adoption of this article shall not be construed as 
affecting the right of any such municipality to 
make such subscriptions where the same has been 
authorized, under existing laws, by a vote of the 
people of such municipalities prior to such adop- 
tion.”’” In Town of Concord vy. Portsmouth Sav- 
ings Bank, 92 U.S. 625, we held that donations 
by counties or other municipalities in Illinois to 
railroad companies were prohibited by the State 
Constitution, and could not lawfully be made af- 
ter July 2, 1870, though authorized by a prior 
statute and a popular vote before the adoption of 
the Constitution. This ruling was made in igno- 
rance of the fact, to which our attention was not 
at the time called, that the Supreme Court of Il- 
linois had, in an unreported case, decided that the 
intention of the framers of the Constitution was 
not to prohibit donations authorized under pre- 
existing laws by a vote of the people prior to the 
adoption of that instrument, but to place sub- 
scriptions and donations on the same footing. 
Consequently, in the later case of Fairfield v. 
County of Gallatin, 100 U.S. 50, the ruling was 
modified. and the construction placed upon the 
organic law of Illinois by its highest court ac- 
cepted and enforced. It may, therefore, be re- 
garded as the settled law of Illinois that its Con- 
stitution recognized as binding donations, as well 
as subscriptions, by a township in aid of a rail- 
road corporation, which were authorized, under 
existing laws, by a vote of the people prior to the 
adoption of that instrument. 

We have seen that the people of Louisville 
Township did, prior to the adoption of the Con- 
stitution of 1870, vote a donation, to be raised by 
special tax, for a limited period,in aid of this 
railroad enterprise. That donation was, beyond 


_ question. unaffected by the provisions of the Con- 


stitution prohibiting municipal aid to railroad or 
private corporations. When that instrument was 
adopted, the township had ample anthority, con- 
ferred by vote of tie people, to raise, by special 
tax, d specific amount to be donated for the pur- 
pose indicated. 

But the argument on behalf of the plaintiff in 
error proceeds upon these grounds: That this is 
not a suit to enforce the levy of a special tax in 
payment of the donation voted November 10, 
1868, but a suit on the bonds voted on the 2d day 
of July, 1870; that, by the settled course of deci- 
sions in the Supreme Court of Illinois (82 I). 568; 
92 Id. 27), the township officers could not 
legally issue bonds in payment of a donation, 
previously veted to be raised by special tax, 
without the consent of the people expressed at 
an election duly called and held for the purpose 
of determining that question; that no election 
could confer authority to issue bonds unless held 





before the 2nd section of article 14 of the Consti- 
tution of 1870 went into effect; that that section 
and article, having been adopted by popular vote 
on the 2nd of July, 1870, was in operation from 
the first moment of that day; and that, conse- 
quently, the township election held on the same 
day was, in view of the constitutional inhibition, 
unavailing to confer authority to substitute a do- 
nation of interest-bearing bonds maturing many 
years after date, for a donation to be satisfied 
by a special annual tax for three years. In other 
words, that a popular vote authorizing an issue 
of bonds, in order to escape the constitutional 
prohibition, must have been had prior to the day 
on which the Constitution was adopted. 

Passing by, as unnecessary to the determina- 
tion of this case. the propositions of law embod- 
ied in the first branch of this argument, we pro- 
ceed to inquire as to the time when the Constitu- 
tion of 1870, including the provisions inhibiting 
municipal aid to railroad corporations, became 
the fundamental law of the State, and what effeet 
it had on the township election held on the 2nd 
of July of that year. At what precise hour on 
that day the Constitution was adopted by popular 
vote can not bestated. But we know that it could 
not have occurred before sunset, since the sched- 
ule, providing forthe submission of the Constitu- 
tion to the popular vote, expressly required the 
polls to be kept open for the reception of ballots 
until that hour. Nor are we able to ascertain, 
from the record, the exact moment when the 
Township of Louisville voted in favor of the issue 
of these bonds. But it does appear that the town 
meeting to determine whether bonds should be 
issued, in lieu of aspecial tax, was called for nine 
o’clock in the forenoon; that such meeting was 
held pursnant to notice, and that only fifty-four 
votes were cast, of which fifty-two were in favor 
of issuing bonds. The presumption may, there- 
fore, be fairly indulged that the townshup had, in 
fact, voted for issuing bonds before the close of 
the general election, on the same day, at which 
the people of the State voted on the adoption of 
the pariicular sections of the Constitution, sepa- 
rately submitted, which prohibited municipal 
subseriptions and donations in aid of railroad cor- 
porations. The schedule provided that if a ma- 
jority of the votes pojled were for the Constitu- 
tion, so much of it as was not separately sabmit- 
ted should be the supreme law of the State on and 
after August 8.1870. The Supreme Court of D- 
linois, in Schall v. Bowman, 62 Ill. 322, declared 
that although the result of the election could not 
have been officially ascertained and declared be- 
fore the expiration of some weeks from the elee- 
tion, the provision relating to municipal aid to 
railroad corporations ‘‘was so framed that it 
could, appropriately and effectually, become a part 
of the original law, without the disturbance of any 
of its elements,and was a declaration of the people 
on the 2d day of July, 1870, that from and after 
that day, no matter what may become of the new 
Constitution, no county, city, town township or 
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other municipality, shall ever become subscriber 
to the capital stock of any raifroad or private cor- 
poration, or make donations te, or loan its credit 
in aid of such corporation.’’ Further, in the 
game case, it was said: ‘‘We are unable to find 
anything in the Constitution itself, or in the 
schedule thereto, militating against the view we 
have taken, that this separate article of the Con- 
stitution of 1870 went into full effect on the day 
of its adoption by a vote of the people; that is, on 
the 2d day of July, 1870. There is no provision 
of the Constitution requiring a different construc- 
tion.’’ The subscription, the validity of which 
was there involved, we remark, in passing, was 
made in pursuance of a municipal election held 
on the 3d day of August, 1870. The next case 
was Richards v. Donagho, 66 Ill. 74, which related 
to a proposed municipal subscription in pursu- 
anee of an election called July 12, 1870, and held 
August 2, 1870. The court adhered to the decision 
in Schall v. Bowman. ‘The remaining case to 
which our attention has been cailed is Wright v. 
Bishop, 88 Ill. 304. There the vote for an issue 
of bonds was given at an election held on the 2d 
day of August, 1870. The court, referring to the 
preceding cases, said: ‘This, we have held, was 
too late. Tne clause in the Constitution, contain- 
ing the prohibition against municipal subscrip- 
tions or donations in aid of railroad companies 
and other private corporations, took effect on the 
2d day of July, 1870; and all such subscriptions 
or donations, not authorized by a vote of the mu- 
nicipality, prior to that time, are void.”’ It is 
thus seen that the cases related to an election held 
inthe month of August, 1870. Neither of them 
involved the validity of a subscription or a dona- 
tion made in pursuance of an election held onthe 
2d of July, 1870; and, consequently, that learned 
tribunal has not indicated its opinion as to whether 
the constitutional inhibition forbade a municipal 
subscription or donation, in pursuance of an elec- 
tion held on the very day of the adoption of the 
Constitution. It is true that the court in Wright 
v. Bishop, after saying that the provisions in 
question ‘took effect on the 2d of July, 1870,” 
remarked that ‘rall such subscriptions or dona- 
tions, not authorized by a vote of the municipal- 
ity, prior to that time. are void.’ But that 
language must be interpreted with reference to 
the facts of the particular case presented for judi- 
cial determination. It is not clear that the phrase 
‘*prior to that time,’’ was intended to refer to the 
day on which the constitutional provision took 
effect, as distinguished from the precise moment 
of its adoption by a popular vote. The case in- 
volved no such question. We are justified in so 
interpreting the decision in Wright v. Bishop, by 
what was said in Grosvenor vy. Magill (37 Ill. 240), 
the doctrines of which have not, so far as we are 
able te find, been modified by any subsequent 
ruling of the State court. That was an adjudica- 
tion upon the general question, whether the law 
regards fractions of a day. ‘I'he court, speaking 
by Mr. Justice Lawrence, said: ‘It is true that 





for many purposes the law knows no division of 
a day; but whenever it becomes important to the 
ends of justice, orin order to decide upon con- 
flicting interests, the law will look into fractions 
of a day, as readily as into the fractions of any 
other unit of time. 2 Black. Com. 140, notes, 
The rule is purely one of convenience, which must 
give way whenever the rights of parties require 
it. There is no indivisible unity about a day 
which forbids us, in legal proceedings, to consid- 
er its component hours, any more than about a 


month, which restrains us from regarding its ~ 


constituent days. The law is not made of such 
unreasonable and arbitrary rules.”’ 

he views expressed in the last case are con- 
sistent with sound reason and publie policy. They 
accord with our own judgment, and are in line 
with the settled course of decisions in other 
courts. In Arnold, ete. v. United States, 9 Cranch, 
118, it was declared to be the general rule that 
where computation is to be made from an act 
done, the day on which the act is done should be 
included. Hence, an act of Congress, imposing 
additional duties to be levied and collected upon 
all goods imported from and after its passage, was 
adjudged to be in force on the day of its approval 
by the President. Andit has been said in some 
cases that a statute is operative from the first mo- 
ment of the day on which it takes effect—this 
upon the principle that the law will not take 
cognizance of fractions of a day. But to these 
general rules there are established exceptions, as 
an examination of the adjudged cases and the el- 
ementary treatises will show. The question is 
discussed with fullness by Mr. Justice Story in 
Richardson’s Case, 2 Story. By an act approved 
March 3, 1843, the statute establishing a uniform 
system of bankruptcy throughout the United 
States, approved August 19, 1841, was repealed. 
But it contained a proviso that the act should not 
affect any cause or proceeding in bankruptcy 
commenced before its passage, or any pains, pen- 
alties er forfeitures incurred under said act; but 
that ‘every such proceeding might be continued 
to its final consummation,” in like manner as if 
that act had not passed. A petition in bankrupt- 
cy was filed by Richardson on the 3d of March, 
1843, and the question arose whether it was cut 
off by the repealing act approved on the same 
day.. It appeared that the petition was filed about 
noon, while the repealing act was not, in fact, 
approved by the President until late in the eve- 
ning of the same day, several hours after the filing 
of the petition. It was ruled, upon the case pre- 
sented, that the act of Congress should be held to 
have taken effect only from the act of approval by 
the President, and not by relation from the com- 
mencement of the day on hich such approval 
was given. After a review of the English de- 
cisions, the courtsaid: **Sothat we see that there 
is no ground of authority, and, certainly, there is 
no reason to assert that any such general rule pre- 
vails, as that the law does not allow of fractions 
of a day. On the contrary, common sense and 
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common justice equally sustain the propriety of 
allowing fractions of a day, whenever it will pro- 
mote the purposes of substantial justice.’’ In 
Lapeyre v. United States, 17 Wall. 198, it was said 
that an act of Congress, unless it is otherwise de- 
clared by law, becomes operative from the first 
moment of the day of its passage; and further, 
that ‘fractions ef the day are not recognized,” 
and ‘tan inquiry involving that subject is inadmis- 
sible.’ In reference to that case we remark that 
the question presented for determination was not 
as to fractions of a day, but whether a proclama- 
tion of the President, bearing date June 24, 1865, 
took effect on that day or on the 27th of June, 
1865, when it was first promulgated by publication 
in the newspapers. That ca-e did not require a 
determination of ihe question of law now before 
us. The language quoted from the opinion must, 
therefore, be taken as a declaration of the general 
rule which obtains when the evidence does not 
show the necessity of regarding fractions of a day. 
In United States v. Nerton, 97 U.S. 170, the court, 
while declaring, upon the authority of Lapeyre v. 
United States, that the President’s proclamation 
of June 13, 1865, removing all restrtctions upon 
internal, domestic and coastwise intercourse and 
trade, took effect as of the beginning of June 13, 
1865, and covered all the transactions of that day 
to which it was applicable, said: ‘*We do not 
think this is a case in which fractions of a day 
should be taken into account.”’ This language of 
the Chief Justice clearly implies that there were 
eases in which the court would regard fractions of 
a day. Besides, there was no question in that 
case, nor any proof made, as to the particular hour 
of the day when the proclamation of the Presi- 
dent was issued. At the same term of the court 
the case of Burgess v. Salmon, 97 U.S. 381, was 
decided. An act of Congress increased the tax on 
tobacco from twenty to twenty-four cents per 
pound, but contained « proviso that the increased 
tax should not apply to tobacco ‘ton which the tax 
under existing laws shall have been paid when 
this [that] act takes effect.”’ It was approved on 


det 


’ the afternoun of March 3, 1875, while the tobacco 


of Salmon was stamped,:sold and removed for 
consumption or use from the place of manufact- 
ure, in the forenoon of the same day. It was 
ruled that the eourt could inquire as to the time 
of the day when the President approved the act, 
and that ‘the time of such approval points out the 
earliest possible moment at which it could become 
alaw, or, in the words of the act of March 3, 1875, at 
which it could take effect.”” It was, consequently, 
adjudged that the tobacco was not subject to the 
increased tax imposed by a statute which was not 
in fact approved and did not take’ effect, until 
after the removal, on the same day, of the tobac- 
co. In that case the parties agreed as to the re- 
spective hours of the day when the tobacco was, 
in fact, stamped and removed, and when the act 
was approved by the President. But such an 
agreement could not have authorized an inquiry 
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into fractions of a day, unless such inquiry were 
permissible by the established rules of law. 

The cases in the State courts, bearing upon this 
question, and taking substantially the same view, 
are numerous. We refer to only two of them. In 
Kennedy v. Palmer, 6 Gray, 316, the question was 
as to the jurisdiction of a justice of the peace of a 
particular county to hear and determine an ac- 
tion, commenced May 7, 1865, on which day the 
governor of the State approved an act, by which 
the exclusive jurisdiction of all such actions, ‘‘not 
already pending,’’ was vested in a police court 
thereby established, the act providing that it 
should take effect from and after its passage. 
The evidence did not show either the hour of the 
day when the action was commenced, nor the 
hour when the governor approved the act. The 
court adjudged that the justice had jurisdiction 
until the precise point of time when the act was 
approved, and thus became a law; and that since 
it did not appear that the suit was instituted after 
the approval of the act, it must be treated as one 
pending at the passage of the act, and, therefore, 
as unaffected by its provisions. ‘The other case is 
People, ex rel. Campbell v. Clark, 1 Cal. 406. The 
facts of that case were these: Clark was elected 
county judge at an election regularly appointed 
and heid. On that day the legislature passed an 
act repealing the one by virtue of which the elec- 
tion was held, and conferring upon the governor 
the pewer-of appointment. The repealing act 
was approved the same day, but at what hour of 
the day did not appear. Some days thereafter 
the relator was, by the governor, appointed coun- 
ty judge. ‘he court sustained the validity of the 
election, remarking that *‘the time of the approval 
of the executive is a fact which can be ascertained 
and proven, and, in all cases, where the rights of 
parties are in any manuer to be affected by the 
time of the approval, an investigation of the ques- 
tion, when the event—the passage of the act— 
occurred, should be had.’ 

There are decisions in the English courts to the 
same effect. In Roe d. Wrangham vy. Hersey, 3 
Wils. 271, the court characterized, as a mere fic- 
tion of law, the general propositiun that there 
were no fractions of a day; that ‘hy fiction of 
law, the whole time of the assizes, and the whole 
session of parliament may be, and sometimes are, 
considered us one day; yet the matter of fact 
shall overturn the fiction in order to do justice be- 
tween the parties.”’ JFictio cedit veritati; Jictio- 
juris non est ubi veritas. In Combev. Pitt, 3 Burr, 
1423, 1434, Lord Mansfield expressed similar views. 
He said: **But though the law does not, in gen- 
eral, allow of the fraction of a day, yet it admits 
it in cases where it is necessary to distinguish. 
And 1 do not see why the very hour of the day 
may not be so, too, when it is necessary and can 
be done: for, it is noi like a mathematical point. 
which can not be divided.”’ 

In view of the authorities it can not be doubted 
that the courts may, when substantial justice re- 
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quires it, ascertain the precise hour when a stat- 
ute took effect by the approval of the executive. 
But it may be argued that the rule does not apply 
where the inquiry is as to the time when consti- 
tutional provisions became operative by popular 
vote; that a popular vote, given at an election 
covering many hours of the same day, should be 
deemed one indivisible act, effectual, by relation, 
from the moment the electors entered upon the 
performance of that act, to-wit: From the open- 
ing of the polls. But we are of opinion that no 
such distinction can be maintained. In determin- 
ing when a statute took effect,no account is taken 
of the time it received the sanction of the two 
branches of the legislative department, which 
sanction is as essential to the validity of the stat- 
ute asthe approval of the executive. We look 
to the final act of approval by the executive to 
find when the statute took effect, and, when nec- 
essary, inquire as to the hour of the day when 
that approval was, in fact, given. So, in ascer- 
taining when a constitutional provision was 
adopted, we perceive no sound reason why the 
courts may not, in proper cases, inquire as to the 
hour when such approval became effectual, to- 
wit: As to the time when, by the closing of 
the polls, the people had adopted such pro- 
vision. In this: case all difficulty is removed 
by the requirement in the schedule to the 
Constitution, that the polls be kept open 
until a certain hour of the day of eleetion. That 
fact should not be disregarded or ignored in as- 
certaining when the constitutional provision was 
adopted, especially since it expressly saved the 
obligations and rights of municipalities which had, 
before its adoption, under the authority of pre- 
existing laws, voted subscriptions or donations. 
We are of opinion that, within the fair meaning 
of the State Constitution. as interpreted by the 
State court, the township eleetion of the 2d of Ju- 
ly, 1870, was heid prior to the adoption of the 


section forbidding municipal subscriptions or do- _ 


nations in aid of railroad corporations, and under 
the authority of valid enactments in force when 
such election was held. The bonds, the coupons 
of which are in suit, were, consequently, unaf- 
fected by the prohibitions of the State Constitu- 
tion. All other material objections to their validity 
have been considered and overruled in Harter v. 
Kernoehan. 
Judgment affirmed. 





STATUTE OF FRAUDS — WHAT IS A CON- 
TRACT IN WRITING—ORDER OF COUNTY 
COMMISSIONERS. 





MARION COUNTY v. SHIPLEY. 





Supreme Court of Indiana, January 6, 1882. 


1. A contract can not be said to be in writing. 
within the meaning of the statute of frauds, unless 





the parties, as well as its entire terms, can be gath- 
ered from the instrument, or from some other written 
instrument referred to therein, without the aid of 
parol testimony. 


2. Therefore, an order made by a board of county 
commissioners offering bounty to volunteers for the 
military service of the United States, does not, 
within the meaning of the statute, amount to a ‘‘con- 
tract in writing.’’ 


Appeal from the Marion Circuit Court. 


A. C. Harris. for appeliant; F. W. Morrison, for - 


appellee. 

WORDEN, J., delivered the opinion of the 
court: 

The appellee filed his petition before the board 
of eommissioners of Marion County, alleging, 
that on or about the 18th day of November, 1863, 
the said board passed the following order, viz.: 
‘The board also orders that said county auditor 
issue to each volunteer sworn, enlisted und mus- 
tered into the service of the United States, under 
the last call of the President for voluntecrs, to the 
extent of Marion County’s quota, and tor which 
Marion County shall have all and fuil credit, an 
order for the sum of one hundred dollars out of 
the county treasury, upon certificate in each case 
of the above facts from Allexander H. Conner, 
Commander of the Post.’? The petitioner further 
alleged, that on tne first day of January, 1864, he 
was sworn, enlisted aud mustered into the service 
of the United States, under the call of the Presi- 
dent for volunteers of the date of October 17th, 
1863, which was the last call of the President of 
the United States for volunteers prior to the pas- 
sage of said order, and that he was credited upon 
the quota of said county under the said call of 
the President, by means wherevf he became en- 
titled to the sum of money offered by the said 
order; that in January or February, 1864, he de- 
manded of the auditor of said county an order on 
the reasurer of the county for the sum of 
one hundred dollars, which demand was refused, 
and the claim is due and unpaid; wherefore, ete. 
‘The claim having been disallowed by the board of 
commissioners, the petitioner appealed to the cir- 
cuit court, where judgment was rendered in his 
favor for the amount of the elaim and interest. 
In the circuit court, the defendant, the board of 
commissioners, filed an auswer of several para- 
graphs, one of which only it will be necessary to 
notice inthis opinion. The third paragraph of 
answer setup the statute of limitations of six 
years. This paragraph was held insufficient on 
demurrer for want of facts, and the defendant 
excepted. The ruling on the demurrer is brought 
in review by an assignment of error. 

We have the following provisions in the Code of 
1852: ‘Sec. 210. The following actions shall be 
commenced within six years after the cause of ac- 
tion has accrued, and not afterwards: First. On 
accounts and contracts notin writing.” * * * 
‘Sec. 211. The following actions shall be com- 
menced within the poriods herein prescribed, af- 
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ter the cause of action has accrued, and not af- 
terwards: * * * Fifth. Upon contracts in 
writing, judgments of a court of record, and for 
the recovery of the possession of real esiate, 
within twenty years.” 

It is thus seen that actions ‘‘on contracts not in 
writing,’ are barred in six years, while actions 
“upon contracts in writing’’ are not barred until 
the expiration of twenty years. The legislature 
has thought that a period of six years is long 
enough in which to bring an action on a contract 
resting in parol, the terms or existence of which 
must ke aseertained from the memory of witness- 
es, and not from the written stipulations of the 
parties. A contract can not be said to be in 
writing, within the meaning of section 211, above 
noticed, so as to runtwenty years, unless the par- 

* ties thereto, as well as its entire terms and stipu- 
lations can be gathered from the instrument it- 
self, or from some other written instrument re- 
ferred to therein, without the aid of parol evi- 
dence to ascertain either. If parol evidence 
has to be resorted to in order to ascertain the par- 
ties to a contract or its terms, the reason for ex- 

. tending the period of limitation to twenty years 
fails, and, though the contract may be partly in 
writing, yet, as it rests partly in parol. the six 
years’ period of limitation applies as well as if the 
contract had rested entirely in parol. 

A writing purporting to be a contract, without 
designating the parties to it, does not satisfy the 
statute of frauds. Grafton v. Cummings, 9 Otto, 
100. In that case Grafton had signed a paper 
stating that he acknowledged himself to be the 
purchaser of certain real estate known as the 
Glen House, which had been sold at auction, and 
binding himself to comply with the terms and 
conditions of the sale—bvt it did not state the 
name of the vendor. It was held that the instru- 
ment was not valid as a contract, for the reason 
stated in the following paragraphs taken from the 
opinion: The court said: ‘here can be no bar- 
gain without two parties. There can be no valid 
agreement in writing without these parties are 
named in such a manner that some one whom he 
can reach is known to the other to be bound also. 
No one is bound inthis paper to sell the Glen 
House, or to convey it. No one is mentioned as 
the owher, or other party to the contract. Let it 
be understood that we are not discussing the 
question of mutuality in the obligation ; for it may 
be true that if a vendor was named in this paper,the 
offer to perform on his part would bind the party 
who did sign. But Grafton cid not agree to buy 
this property of anybody who might be found 
able and willing to furnish him a title. He was 
making a contract which required a vendor and a 
vendee at the time it was made, and he is liable 
only to that vendor. The name of that vendor, 
or some designation of him which would be rec- 
ognized without parol proof extraneous to the 
instrument, was an essential part of that instru- 
ment to its validity.”’ 

There are cases in which a written memorandum, 








| signed by the party sought to be charged,is suffi- 


cient to satisfy the statute of frands, the memor- 
audum not being regarded as the contract, but as 
evidence tending to establish it,the contract itself 
being deemed an oral one. Brown on Statute of 
Frauds, 4th ed., secs. 344, 344 a, 345 a, 352 a, 354 a. 
The order entered by the board of commissioners 
was not a complete contract. Indeed,it was no con- 
tract at all. There was no party to it except the 
board. It was a mere offer in writing to any per- 
son who might volunteer and be credited to Ma- 
rion County, as therein stated. It might doubt- 
less have been withdrawn entirely before any one 
had volunteered and been credited as provided 
for. Until some one had accepted the offer by 
volunteering and being credited in accordance 
with the terms of the offer, no binding contract 
existed. But the acceptance of the offer, as 
above stated, could only be shown by evidence 
extraneous to the order of the bourd. The offer 
of the board, and its acceptance by the appellee, 
by complying with its terms, constituted a valid 
contract; but it existed in writing so far asthe 
offer was concerned, and in parol so far as its ae- 
ceptance is concerned. It became 2 contract 
partly,in writing and partly oral. Such contracts 
are regarded in Jaw as oral contracts, Bishop, 
Cont., secs. 58, 62. The case in principle is en- 
tirely like that of Kalamazoo Novelty Manufact- 
uring Works v. McAllister, 40 Mich. 84. There 
the corporation had passed and entered upon its 
records the following resolution: ‘* Resolved, That 
Mr. N. M. McAllister be appointed superintend - 
ent of the Kalamazoo Novelty Manufacturing 
Works Company for the term of two years, pro- 
vided he gives satisfaction to the company, at a 
salary of fifteen hundred dollars per annum. 
Ou ballot, Mr. McAllister was duly elected and 
ceclared superintendent.” McAllister having 
sued for his salary, a question arose as to the effect 
of the resolution, and the court suid of it: **More- 
over, the position that the resolution embodied a 
contract was, prima fucie, untenable. It did not 
contain the mutual assent of the parties. It did 
not purport to be their joint utterances, or the 
manifestation of their accordant wills, and Mr. 
McAllister’s counsel did not understand that it 
did. He conceived it to be necessary to go out- 
side and give ora! evidence of extriusic facts to 
connect McAllister with it, and link together writ- 
ten and unwritten matter.”? The resolution was a 
declaration by the company, and which might 
have been withdrawn or altered before accept- 
ance, and it belongs to those mixed transactions 
where part is in writing and part not, and to 
which consequently the rule referred to (the rule 
that ‘‘a written contract can not be varied by pa- 
rol evidence’), does not apply so as to exclude 
oral testimony of what lies in such proof. In 
Baker v. Johnson County, 33 Ind. 151, a resolu- 
tion was passed by the board of supervisors, that 
a swamp-land agent be appointed for certain 
purposes, who should be allowed a certain com- 
pensation for his services. Under the resolution 
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the plaintiff was elected and entered upon the 
discharge of his duties. Held, that the contract 
of employment was, in a legal sense, no more 
than a verbal contract, upon which the stat- 
ute of limitations commenced to run as such. 

So, again, in Kinsey v. Louisa County, 37 Iowa, 
438, it was held that the contraet arising from the 
offer of a bounty, similar. to that involved here, 
and its acceptance rested in parol, and that the 
statute of limitations run against it accordingly. 
See, also, Oversheimer v. Johns, 66 Ind. 452. 

We are clear that the demurrer to the paragraph 
of answer in question should have been overruled. 
This point was decided the other way in the case 
of Sithin v. Board of Commissioners of Shelby 
County, 66 Ind. 109, but the point was not elab- 
orately argued or considered in that case. Upon 
fuller argument and consideration we are satisfied 
that we fell into an error in that case upon the 
point in question, and in respect to this point that 
case must be overruled. 

The judgment below is reversed with costs, and 
the cause remanded for further proceedings in ac- 
cordance with this opinion. 


RIPARIAN OWNERS — NAVIGABILITY OF 
LARGH RIVERS—JUDICIAL NOTICE. 





WOOD vy. FOWLER. 





Supreme Court of Kansas, April, 1881. 


1. Courts will take judicial notice of the navigabil 
ity of large rivers. 

2. Chapter 92, Laws of 1864, which declared the 
Kansas a non-navigable river by implication, recog- 
nized the fact that theretofore it had been a navigable 
river, and did not have the effect to extend the title of 
the riparian owner from the bank to the center of the 
stream. 

3. A riparian owner owns only to the bank and not. 
to the center of a navigable stream. 

4. A riparian owner along a navigable stream does 
not own the ice which is formed on the stream adja- 
cent to his land; and without first taking possession of 
and securing it, may not maintain an injunction to re- 
strain a stranger from cutting and removing it. 


Error from Wyandotte County. 

Williams & Dillon, for plaintiffs in error; LZ. J. 
Webb and Alden & McGrew, for defendants in er- 
ror. 

BREWER, J., delivered the opinion of the court: 
This was a petition for an injunction. A demur- 
rer thereto was sustained in the district court, and 
the plaintiffs bring the case here for review. The 
petition alleges substantially that, on the 20th of 
January, 1880, one Matthias Splitlog was the 
owner, and had- exclusive possession of, a tract of 
land in the neighborhood of Kansas City and Wy- 
andotte, and bordering on the Kansas River, and 
extending to the middle of the channel; ‘that he 
then leased said tract to these plaintiffs for ten 








years and placed them in the same exclusive pos- 
session; that these plaintiffs are ice-dealers en- 
gaged in gathering ice, and that they have erected 
ice-houses on the banks of the Kansas river 
and in close proximity to this tract of land 
for the storage and preservation of ice in great 
quantities; that merchantable ice is a commodity 
of great value, and the value thereof greatly en- 
hanced, as it can be gathered in close proximity 
to the market; that the cities of Kansas City and 
Wyandotte furnish a good market for the sale of 
ice to consumers, as well as for export trade; . 
and that merchantable ice of superior quality 
forined upon the surface of said Kansas River 
within the limits of said premises, which adhered 
to the banks of the stream, and extended there- 
from to the center of the channel.’ The petition 
contained further allegations that the defendants, 
were entering the premises and removing the ice, 
and other facts showing that the plaintiffs were 
entitled to an injunction if they were the owners 
of the ice, or if they had such an interest therein 
that they could prevent any removal of it. 

The question, then, is fairly presented as to the 
extent of the interest which a riparian owner has 
in the ice formed adjacent to his property. The 
petition alleges ownership and possession to the 
center of the channel, but the defendants insist 
that this allegation must be disregarded, because 
the Kansas is a navigable stream, and that the 
owner of the adjacent soil in such case only owns 
to the bank, and not to the center of the stream; 
that this court is bound to take judicial notice of 
such fact, the official records of United States 
surveys showing that the stream was meandered, 
and its navigibility being also indicated by early 
Kansas legislation, and its actual navigation a 
fact of early Kansas history. We think the claim 
of the defendant is correct; that the court is 
bound to take judicial notice of the navigability of 
the stream. Limits of judicial knowledge are 
not, perhaps, strictly defined. Greenleaf, in his 
work on Evidence (vol. 1, sec. 6), sums it up in 
these words: ‘In fine, courts will generally take 
notice of whatever ought to be generally known 
within the limits of their jurisdiction.”’ In a 
note thereto, he adds: **There is not much con- 
sistency in the cases, and possibly this may result 
from the fact that different judges may assume 
that what is, oris not, known to them is, or is 
not, generally known.”’’ Returning to the cases, 
we find many that tend, with more or less direct- 
ness, to sustain the conclusion we have arrived at. 
A reference to some may not be inappropriate. 

In R. Ce. v. More, 16 Ind. 43, in a suit against 
a railroad company for damages, it was proved 
that the accident happened at a certain locality, 
but it was not proved that such locality was with- 
in the limits of the county, and the court took ju- 
dicial notice of the limits of the county, and of 
the fact that such place proved was within its 
limits. See, also, R. Co. v. Case, 15 Ind. 42. In 
Lake Co. v. Young, 40 N. H. 420, it was held that 
courts take notice of the civil divisions of the 
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State, such as counties and townships, and of its 
great geographical features as of large lakes, riv- 
ers and mountains. In Atwater v. Schenck, 9 
Wis. 160, it was ruled that judicial notice would 
be taken of the government surveys and the legal 
sub-divisions of publiclands. In Montgomery v. 
Plank Road Co., 31 Ala. 76, the court took judicial 
notice that no part of the Tallapoosa River was 
within the corporate limits of the City of Mont- 
gomery. See, also, Lewis v. Harris, 31 Ala. 69. 
{n The Peterhoff, Blatchford’s Prize Cases, 463, it 
was held that the court will take judicial notice of 
the situation of a town in a foreign country, and 
that a bar exists at the mouth of a river at which 
it lies, which vessels of the draught of the vessel 
libeled can not cross. In Mossman v. Forrest, 27 
Ind. 233, it was ruled that courts will take judicial 
notice of the permanent geographical facts and 
features of the country. See, also, R. Co. v. 
Stevens,28 Ind. 429; Wright v. Hawkins, 2 8 Tex. 
452. In Buchanan v. Whitam, 36 Ind. 257, it was 
held that the court will take judicial notice that 
the lands in Ripley County were surveyed and 
laid out by act of Congress and that their sides 
were east, west, north and south, and that there 
can be no such description of, or in relation to, a 
congressional survey of them as the southeast 
side of a quarter section. In ] Greenlf. on Ev., 
sec. 6, the author, citing several cases, says: ‘*The 
courts of the United States moreover take judi- 
cial notice of the ports and waters of the United 
States in which the tide ebbs and flows.” And, 
further, the exact question in this case came be- 
fore the Supreme Court of Indiana in Naeder- 
hauser v. State, 28 Ind. 257, and there the court, 
after a full consideration, held that the courts will 
take judicial notice of the navigability of streams, 
at least so far as the great rivers are concerned. 
See, also, McManus vy. Carmichael, 3 Iowa, 1. 
Indeed, it would seem absurd to require evidence 
as to that which every man of common informa- 
tion must know. To attempt to prove that 
the Mississippi or Missouri were navigable 
streams would seem an insult to the intelligence 
of the court. The presumption of general knowl- 
edge weakens as we pass to smaller and less 
known streams, and yet, within the limits of any 
State the navigability of its largest rivers ought 
te be generally known, and the courts may prop- 
erly assume it a matter of general knowledge, and 


take judicial notice thereof; and. in taking judi- ° 


cial notice, we know that the Kansas is the largest 
river wholly within the limits of the State; that 
it has been recognized as the prominent geograph- 
ical feature dividing the State into Northern and 
Southern Kansas; that in early territorial history 
it was in fact navigated, a few steamboats going 
up and down its waters, and that its volume of 
water is such that in its natural condition it is ca- 
pable of being used for purposes of navigation, 
and so coming within the recognized definition in 
this country of a navigable stream. The Mon- 
tello, 20 Wall. 430; Booming Co. v. Speechly, 31 
Mich. 336. We know that the lines of the United 





States surveys do not cross the chanvel, but that 
the stream was meandered. Lester’s Land Laws, 
p. 714. We find among the territorial statutes 
(Laws 1857, pp. 166-7) two charters of navigation 
companies incorporated to engage in the business 
of navigating the Kansas. It is true that in 1864 
(Laws 1864, p. 180), an act was passed by the 
State legislature declaring the Kansas, and cer- 
tain other rivers, not navigable; but the plain 
implication of the act is, that the streams had 
theretofore been considered navigable, and its 


purpose was to sanction the bridging and dam- 


ming of such streams. 

It certainly was not the purpose, and the act had 
not the effect to enlarge the title of the riparian 
owners or to recognize them as possessed of high- 
er rights than theretofore. Indeed, where title is 
once vested, a mere change in the condition or 
character of the current or the uses to which the 
stream is put will not transfer any title. People 
v. Tibbets, 19 New York, 527; Wheeler v. Spinola, 
54.N. Y. 377. It was an assertion of State control 
over a stream wholly within its territorial limits; 
a control which, notwithstanding the general su- 
premacy of the Federal government over naviga- 
ble streams, was asserted to exist in the State in 
the case of Naederhauser v. State, 28 Ind. 257, 
as well as in many other authorities. So that for 
all the purposes ef this case, and any question in 
it, we may assume that the Kansas is at the point 
in controversy a navigable stream. The stream 
having been meandered, the lines of the surveys 
are bounded by the bank, the patents from the 
United States passed title only to the bank; Split- 
log, as riparian owner, owned only to the bank. 
The title to the bed of the stream is in the State. 
Stevens v. Railroad Co., 34 New Jersey Law, 532; 
Pollard’s Lessee v. Hagan, 3 How. 212. It is 
true,a distinction was recognized in England , 
and that streams were considered navigable only 
in so far as they partook of the sea and to the ex- 
tent that their waters were affected by the ebb 
and flow of the tide, and only so far was the title 
of the riparian owner limited to the bank; above 
such point, even although the stream was large 
enough to be used, and in fact was used, for pur- 
poses of navigation, the riparian owner owned the 
soil ad medium filum aque. So that really three 
distinct characters of streams were recognized: 
First, those smaller streams which could not be 
used for any purpose of navigation, in which the 
title to the soil was in the riparian owner, and 
along which the public had no rights of 
highway or otherwise; an intermediate class, in 
which the riparian owner owned to the middle of 
the channel, but along whose stream the public 
had all the rights of a highway: and third, that 
which was called technically the navigable 
streams, where the title to the bed of the stream 
was in the sovereign, and all rights were in the 
public. The same doctrine of riparian ownership 
to the center of the stream in all rivers unaffected 
by the ebb and flow of the tide, is recognized in 
some States of the Union; but the better and more 
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generally accepted rule in this country is to apply 
the term navigable to all streams which are in fact 
navigable, and in such case to limit the title of the 
riparian owner to the bank of the stream. Es- 


pecially is this true in the States where the lands: 


have been surveyed and patented under Federal 
law. See the following authorities: Railroad Co. 
v. Schurmeir, 7 Wallace, 272; McManus v. Car- 
michael, 3 Iowa, 1; Haight v. Keokuk, 4 Iowa, 
199; Tombden v. Railroad Co., 32 Iowa, 106; 
Flannigan v. City of Philadelphia, 42 Pa. St. 219; 
Bridge Co. v. Kirke, 46 Pa. St. 112; People v. 
Tibbets, 19 N. Y. 523; People v. Loomis, 33 N. 
Y. 461. These conclusions seem to compel an af- 
firmance of the judgmens of the district eourt; 
for whatever might be the case where a riparian 
owner owns to the center of the channel, and what- 
ever ownership and control he may have over the 
ice which forms upon the stream upon his prem- 
ises, and as to the extent of his rights, see the 
following authorities: State v. Pottmeyer, 33Ind. 
402, Mill River Co. v. Smith, 34 Conn. 462: Mar- 
shall v. Peters, 12 How. Pr. 218; Meyer v. Whit- 
taker, 18 Alb. L. J.128; 4 Cent. L. J. 500; 
7 Cent. L. J. 141; Higgins v. Kusterer, 41 Mich. 
313; reported in 9 Cent. L. J. 247; People’s 
Ice Co. v. Excelsior, 11 Cent. L. J. 347; 
Paine v. Wood, 108 Mass. 173; Gage v. Stump- 
haus, S. J. O. Mass., reported in 24 Alb. L. J. 516. 
It would seem that where there is no ownership of 
the subjacent soil, a riparian proprietor has no ti- 
tle to the ice. The title to the soil being in the 
State, and the stream being a public highway, 
obviousty the ownership of the ice would vest in 
the general public or in the State as the represent- 
ative of that public. The riparian proprietor 
would have no more title to the ice than he would 
to the fish. It simply is this, that his land joins 
the land of the State. The fact that it so joins 
gives him no title to that land or to anything 
formed or grown upon it, any more than it does 
to anything formed or grown, or found upon the 
‘ land of any individual neighbor. Undoubtedly, 
in view of the importance that ice is rapidly as- 
suming as a merchantable commodity, it would 
be wise for the State to legislate in reference to the 
ice product of the navigable streams; but until 
such legislation is had, it would seem that the one 
who first appropriates and secures the ice which 
is formed is entitled to it, and on che same prin- 
ciple that he who catches a fish in one of those 
rivers owns it. Hickey v. Hazard, 3 Mo. App. 
480. 
There being no other questions in the case, the 
judgment of the district court will be affirmed. 
All the justices concurring. 








WEEKLY DIGEST OF RECENT CASES 


ADMIRALTY—APPEAL—CERTIORARI. 

Motion for writ of certiorari in an admiralty appeal, 
to compel the lower court to certify up findings of 
facts, denied, itappearing that the appellant, had 
waived the findings by his acts, and that the fail- 
ure to make them was not the fault of the court. 
Winslow v. Wilcox, U.S. 8. C., Oct. T., 1881. 

ATTORNEY AND CLIENT—PROSECUTING ATTORNEY 

—CONTRACT FOR SERVICES. 

A request on the part of a railroad company to a 
prosecuting attorney to appear before a magis- 
trate and prosecute a person accused of crime, it 
being the official duty of such attorney to conduct 
prosecutions only in the court of common pleas, 
will not raise an implied promise on the part of 
such railroad to pay for such services. Cincin- 
nati, etc. R. Co. v, Lee, 8S. C. Ohio, January 24, 
1882. 

BANKRUPTCY — SECURED CREDITORS — DUTIES OF 

ASSIGNEE. 

A party, upon being sued by twoof his cred- 
itors, called a meeting of a portion of them, and 
offered to give a mortgage if they would give him 
more time, and if the two creditors who had sued 
him would dismiss their suits. These terms were 
accepted, and a mutual agreement was made to 
that effect by all present. The two creditors who 
had sued took judgment against him by default 
while he was having the mortgage and notes pre- 
pared. Thereupon the other creditors threw him 
into bankruptcy. Held, that the assignee had no 
right to seek to enforce the agreement, as the dis- 
pute was between secured creditors, in which his 
duty did not require him to interfere, unless it 
became necessary for him to interfere in order to 
settle their rights in the general estate, or to de- 
termine whether there is an excess of property 
over what is required for the purposes of the se- 
curity. Dudley v. Easton, U. 8. 5. C., Oct. T., 
1881. 

CRIMINAL LAW — CRUELTY TO ANIMALS— ‘‘NEED- 

LESS’’ PAIN. 

Where the defendant killed, by a blow with a stick, 
a trespassing pig, for the purpose of protecting 
his wheat and corn, such killing is not the inflic- 
tion of ‘‘needless’”? pain, within the meaning of 
the statute, for the prevention of cruelty to ani- 
mals, although the act was unlawful; and such 
facts will not support « conviction under the act. 
Grise », State, 5. C. Ark., January 21, 1882. 


CRIMINAL LAW — MURDER—SUFFICIENCY OF EvVI- 
DENCE TO SUSTAIN A VERDICT. ‘ 
Where the deceased, who was shot by assassins, in 

his dying declaration stated that the defendant 
and his confederates were distlnctly recognized 
by him at the time of the shooting, which was 
corroborated by another witness’ testimony of a 
conversation with the defendant, which tended 
to show his guilty knowledge and apprehension 
of arrest for the killing, and the defemse was an 
alibi shown by those charged as being confed- 
erates and actors in the homicide, and their rela- 
tives, it was held that the evidence did not justify 
the court in granting a new trial ona conviction 
and sentence of the defendant to the penitentiary 
for eighteen years. Norris v. People, S.C. Ill., 
January, 1882. 

CRIMINAL LAW—RIGHT OF DEFENDANT TO BE PRES - 
ENT AT THE RENDITION OF THE VERDICT. 

If a defendant in a case of felony be confined in jail 
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or under restraint by the court, and is not presen 
when the verdict is rendered against him, such 
compulsory absence will necessitate setting such 
verdict aside. But tbis will not avail a defendant 
who is out on bond, and whose absence is volun- 
tary, especially where his counsel are present 
when the verdict is given; nor could an arrange- 
ment made with a private person to let him know 
when the jury would be ready to deliver the ver- 
dict, and the failure of such person to notify him, 
affect the point in his favor. Barton v. State, 
S. C. Ga., January 31, 1882, 


DESCENTS AND DISTRIBUTIONS — CONVERSION OF 

REAL ESTATE. 

In pursuance of an order made in a partition suit, 
land of an infant was sold. The infant died, 
leaving J his heir. J died intestate. Held, that 
the proceeds of the sale belonged to the adminis- 
trator, and not to the heir of J. Mordaunt v. 
Berwell, Eng High Ct., Ch. Divy., Decembert 
10, 1881. : 


DivorceE— EXTREME CRUELTY — VENEREAL DIs- 

EASE, 

The communication of a venereal disease by a hus- 
band to his wife may be such extreme cruelty as 
to justify a divorce on her application. The fact 
that a wife whose chastity is unsuspected is found 
to have a venereal disease is not sufficient evidence 
that the disease was communicated to her by her 
husband. Holthoefer v. Holthoefer, 8. C. Mich., 
January 5, 1882. 

DOWER—JOINBER OF WIDOW WITH HEIR-aT-LAW 

IN MORTGAGE. 

A widow joined, with the heir-at-law of her late 
husband, in a mortgage deed, by which it was ex- 
pressed, that for the purpose of extinguishing 
her right to dower, she granted and conveyed the 
property. The other provisions of the deed were 
in the usual form, as if the widow had not been a 
party, including the proviso for redemption, etc. 
Afterwards the mortgage money was paid off. 
Held, that the widow’s right to dower revived, 
having only been suspended during the continu- 
ance of the mortgage. Meek v. Chumberlain, 
Eng. High Ct., Q. B. Div., Nov. 29, 1881. 

INJUNCTION—FAiLURE TO GIVE BOND—CONTEMPT. 

1. Where a probate judge allowed an injunction in 
a cause pending in the court of common pleas, 
but an undertaking therefor was never given, a 
fine, with imprisonment for its non-payment, im- 
posed upon the party enjoined, for an alleged 
contempt in disregarding such injunction, is not 
authorized by law; and where the person so im- 
prisoned brings an action for such injury against 
the party causing the imprisonment, it is not 
necessary to allege malice and want of probable 
cause. 2. A motion that one judgment be set off 
against another is an appeal to the equitable power 
of the court, to be granted or refused upon con- 
sideration of all the facts: and,in granting such 
motion, the claim of the attorneys for fees will be 
respected, whereverit appears to be right, in view 
of the facts, that thisshould be done. Judgment 
affirmed. Diehl v. Friester, 8. C. Ohio, Jan. 24, 
1882. 

JUDGMENT—REVERSAL OR MODIFICATION. 

It is error to reverse or modify a judgment without 
having the parties to be affected by such modifiea- 
tion or reversal before the court. Tod v. Stam- 
baugh, 8. C. Ohio, Jan. 24, 1882. 

MORTGAGE—SALE UNDER—SET ASIDE. 
A sale undera mortgage, subsequently set aside by 





a proceeding in equity, for that purpose is nota 
satisfaction of the mortgage, and the debt se- 
cured by the mortgage may be set-off against a 
claim by the mortgagors upon the mortgagee who 
had purchased at such sale, for use and occupation 
of such premises. Fort v. Roush, U.S. 8. C., 
Oct. T., 1881. 
PATENTS—TIRES OF LOCOMOTIVE WHEELS. 

Letters-patent No. 58,447 to Edward Mellon, for an 
improvement in mode of attaching tires to the 
wheels of locomotives, is void for want of nov- 
elty. Lehigh Valley R. Co. v. Mellon, U.S. 8.C., 
Oct. T., 1881. 

RECEIVER—RIGHT TO ISSUE CERTIFICATES OF IN- 

DEBTEDNESS. 

The right of a receiver of a railroad corporation to 
issue certificates of indebtedness on which to raise 
money to discharge a chattel mortgage and to pay 
current expenses, making them a first lien on the 
property of the company, must be questioned by 
the bondhoiders, if at all, before they are put upon 
the market and sold to innocent purchasser, or 
paid out to creditors, Humphreys v. Allen, 8.%. 
Ill., Jan., 1882. 


REMOVAL OF CAUSES—TRIAL TERM—CONFLICT OF 

FEDERAL AND STATE PROVISIONS. 

1. Where a cause in which there had been judgment 
by default, was pending in the State Supreme 
Court at the time of the passage of the act of 
March 8, 1875, and the default was subsequently 
set aside and the case remanded to the inferior 
court for trial, 1t was held, that the next trial term 
of the inferior court was the “‘term at which the 
said cause could be first tried’’ within the mean- 
ing of the act, and that a petition filed then was 
in time. 2. Where, in sucha case, the State and 
Federal statutes concerning the competency of 
witnesses are different, the Federal Court will not 
be bound by the decision in the case df the State 
court, but must follow the Federal statute. Hing 
v. Worthington, U.S. 8. C., Oct. T., 1881. 

SLANDER—ACTIONABLE PER SE— WORDS SPOKEN 

OF A MINISTER LN HIS CALLING. 

The charge that another ‘‘used and embezzled 
money for his own wrongfulness, and I will prove 
it; and he is unfit to be the minister in our pul- 
pit,’’ are actionable per se. It contains the im- 
putation of a debasing act which may exclude 
him from society, and also a charge calculated to 
injure him in his trade, office or profession. Frank- 
lin v. Browne, 8. C. Ga.,Jan. 31, 1881. 


STOCKHOLDER—LIABILITY —STOCK NOTEs. 

A stockholder in an insolvent insurance company is 
not liable to an action on an assessment made on 
his stock notes by the court in a proceeding by the 
creditors against the company in which a receiver 
is appointed, on the petition of the receiver and 
creditors, where he is not made a party to either 
proceeding. Such an assessment is not binding 
on him. Lamar Ins. Co, v. Gulick, 8. C. Ill., 
January, 1882. 

SURETY—LIABILITY OF PRINCIPAL OVER. 

An executed agreement between principal and sure- 
ty for the assignment of all his property in consid- 
eration of being relieved from liability, may be 
pleaded by the principal as a defense to an action 
by the surety for money paid to his use. Lange 
v. Perley, 8. C. Mich., January 11, 1882. 

TRADE-MARK—TRADE NAME OF A FIRM. 

A trade name of a firm is property, and no other 
persons, without said firm’s consent, or not hay- 
ing the same name, can use it in trade to the dis- 
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advantage or injury of said firm. Such trade-name 
may be assigned to a successor firm, which there- 
by obtains the same rights in said name as its 
predecessor had. Howard v. Park, 8.C.N.Y., 


WILL—DEVISE OVER—LIFE ESTATE—LAPSE OF RE- 
MAINDER. 

Where the testatrix, in her will, after making cer- 
tain bequests, gave the remainder of her estate, 
real and personal, to her husband, and at his 
death to go to her son, and to his natural heirs; 
and the son named in the will died before her 
Without issue and unmarried, and the husband 
died three years after his wife, having in his pos- 
session all her personal estate: Held, (overruling 
demurrer to complaint in action by sister of testa- 
trix, claiming as her next of kin, against the hus- 
band’s executor), that the husband, under his 
wife’s will, took only a life estate in the ‘‘re- 
mainder;’’ and the gift over of the remainder 
having lapsed, and not being otherwise disposed 
of by the will, as to it the wife died intestate; that 
the common-law rights of the surviving husband 
to the personal property of his wife dying intes- 
tate, without desceudants, notwithstanding sub- 
sequent statutes, remain unimpaired, and the 
same is still exempted from the statute of distri- 
bution, and the surviving husband is entitled to 
the same in preference to the next of kin and heirs 
of the wife. Fry v. Smith, S.C. N. Y., Jan. 9, 
1882. 

WILL—EXECUTOR CARRYING ON TESTATOR’S BUSI- 
NESS—LIABILITY OF BUSINESS ASSETS FOR INDI- 
VIDUAL DEBTs. 

Where an executoris empowered to carry on _ tes- 
tator’s business, and does so, though in his own 
name, and contracts debts to carry it on with per- 
sons who have no notice of the trust or executor- 
ship, the assets of the business are not liable to be 
taken in execution to satisfy a judgment debt 
found due from the executor personally. Where, 
under such circumstances, an executor takes a 
renewed lease of the business premises in his own 
name, and deposits the new lease as security for 
an advance, and the new lease cortains no notice 
of the surrender, and the mortgagee has no notice 
of the executorship, the lease forms in equity part 
of the testator’s estate, and is not liable for the 
advance to the executor. In re Morgan, Pilgrem 
v. Pilgrem, Eng. Ct. App. 

WITNESS—JUDGMENT FOR COSTS AGAINST PROSE- 

CUTING WITNESS. 

Where, on the trial of a complaint to bind one over 
to keep the peace, the defendant is discharged 
and the justice of the peace renders judgment 
against the prosecutor for costs, on the ground 
that the complaint was malicious, the latter has 
the right to appeal from such judgment against 
him for the costs, he being a defendant as to the 
judgment against him. Berman v. People,S.C. 
Ill., January, 1882. 








QUERIES AND ANSWERS. 


[*4* The attention of subscribers is directed to thts depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each 
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QUERIES. 

6. A person makes afrauduient transfer of all his 
property to place it beyond the reach of a large judg: 
ment that is aboutto be taken against him. The other 
creditors, as a reasonable satisfaction of their debts, 
accept a conveyance from the fraudulent grantee to 
them of all this property. Do they get a good title? 
In other words, may a fraudulent grantee prefer the 
grantor’s creditors? A. 

Indianapolis, Ind. 





R employs K & §, attorneys, to institute attach- 
ment proceedings against a corporation, giving them 
the facts and evidence in his ease. K & S afterwards 
appear for W, another creditor of the corporation, in 
an application for the appointment of a receiver of 
the corporation, Afterwards K & S appear for the 
receiver thus appointed, and notify R of their with- 
drawal from his case. R then employs T, an attor- 
ney, to bring another suit concerning the same cause 
of action against the corporation, the receiver being 
made aparty. K & S dismiss first suit,at R’s cost, 
and appear against Rin suit brought by T on behalf 
of both corporation and receiver. Can R prevent K & 
S from appearing against him? If so, how? 


St. Louis, Mo. TONY. 





8 F married L, a widow possessed of real and per- 
sonal estate. Their union was not pleasant. After 
living together for a year, the wife left home for the 
purpose of visiting friends, staying from home five 
months. During this time she endeavored to procure 
a divorce, frequentiy stating to her friends that she 
would net live with her husband while he kept his 
boys with him. When she came bome, she proposed, 
as the only alternative, that he should send his boys 
away. To this proposal he refused his assent; but 
moved away, leaving her in quiet possession of all the 
property she owned before their marriage. Since 
their separation, her farm has been under the man- 
agement and contro] of her son, “ho has reached the 
years of maturity, her husband exercising no control 
whatever over her or her affairs. The bonds of mat- 
rimony have never been dissolved. Can she procure 
a decree for divorce on the plea of desertion? Can 
he? Cuan she be sued as surety? Can he recover rent 
from her son from the time of their separation up to 
the pesent time? W.C.F. 

Fayetteville, Tenn. 





QUERIES ANSWERED. 


Query 54. [ 13 Cent. L. J. 398.] A was indicted for 
the murder of his wife by poisoning. On the trial 
the prosecuting attorney offered evidence tending to 
prove that long prior to the poisoning the de- 
fendant had made an attempt on the life of his 
wife with an ax, striking her a blow on the head 
which he claimed to have been accidental, which 
blow inflicted an ugly wound,and which had been 
seen by several of the witnesses. In rebuttal of this 
proof, the defendant offered to prove that at the time 
the wound was on his wife’s head, she had stated to 
several of the neighbors that it had been caused bya 
fall, iu which she had struck her head on a stone. The 
proof was admitted by the circuit judge. In another 
case a young man wasindicted for shooting his father. 
The facts were that the father was sitting inthe kitch- 
en one morning eating his breakfast, when a gun, 
which the young man had at a window, went off and 
killed the father. On the trial, a witness testified that 
there was a pecniiar hole through the weather-board- 
ing of the kitchen, and that the young man one day, 
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long before the killing, had told her that he cut the 
hole for the purpose of shooting his father through it. 
To rebut this,the defendant offered to prove by one of 
the neighbors that, some weeks before the father was 
killed. he and a neighbor were standing in the yard, 
and that the neighbor had discovered the peculiar 
hole in the weather-boarding and asked what it was 
made for, when the decedent answered that he had 
had it cut for the purpose of putting some small tim- 
bers or frames through, ‘tliat he could not well get in 
the house in any other vay. The evidence was ad- 
mitted by the circuit judge. In both these cases the 
defendants were acquitted, and the question as to the 
admissibility of this class of evidence never went to 
the Supreme Court. i wish to inquire through your 
department of ‘‘Queries and Answers,’’ if there is 
any adjudicated case, in an appellate court, holding 
such questions to be proper. | 7 ee 

Crawfordsville, Ind. 

Answer. In answer to Query 54, p. 39, Adams vy. 
People, 47 Ill. 376, is cited as an authority holding 
that ‘‘even dying declarations of the injured person 
are not received in evidence to exonerate the accused.’? 
The court, in that case, did not so hold. The dying 
declaration was not offered on the trial in the conrt 
below, but was presented as newly-discovered evi- 
dence by an affidavit on motion fora new trial; and 
the Supreme Court held, not that the evidence was 
improper, but that it was merely cumulative, and 
that a newtrial would not be granted on the ground 
of newly-discovered evidence, unless the evidence so 
discovered was conclusive, citing Smith v. Shultz, 1 
Seam. 490, Morrison v. Stewart, 24 Ill. 25, and an- 
nouncing that the rule in criminal cases was the same 
asin civil cases. The language of the court as to the 
dying declaration is: ‘‘The dying declaration of Bos- 
tic that he did not wish the accused hurt for what he 
had done, and that accused had done nearly right, 
etc., affords no evidence of anything more than a 
truly Ghristian spirit on the part of one who had been 
unjustly done to death, and who, in his dying ago- 
nies, was willing to forgive the malefactor.’’ The 
prosecution insisted that accused provoked the quar- 
rel for the purpose of killing deceased when deceased 
attacked him, and the newly-discovered evidence in 
the form of decedent’s dying declaration was brought 
forward as a negative to that proposition, and the court 
holding the evidence not conclusive, say: ‘*The proof 
is clear, that when deceased, the woman and Suthard 
approached the wagon in which was the accused, he 
jumped out and went toward the deceased, for what 
purpose was to be inferred by the jury from the 
sequel. The deceased knocked him down twice be- 
fore the accused actually touched him, but he was ad- 
vancing upon the deceased in a menacing manner 
with his knife, in all probability ready, but concealed 
for the expected emergency. The deceased did not 
follow up the advantages he had gained, but seemed 
desirous of avoiding a collision.’’ Now, in view of 
the above recitation of facts, concerning which the 
**proof is clear,’’ we think the decision that the 
aforesaid dying declaration was not conclusive, is 
widely different from deciding the dying declaration 
incompetent when offered on the trial of the cause. 
Dying declarations have repeatedly been held compe- 
tent evidence by our courts, but we agree with D. L. 
A. that the evidence mentioned in the queryabove re- 
ferred to was neither competent evidence as dying 
declarations nor res geste. **MARKS.’? 

Quincy, Il. 








LEGAL EXTRACTS. 





USE OF MEMORANDA TO REFRESH MEMORY. 

An interesting point of practice was decided re- 
cently by the Supreme Court of South Carolina 
(Bank v. Zorn) with reference to the use of writ- 
ten memoranda to refresh memory, The action 
was brought by an indorsee of a promissory note 
against the maker. The note was made payable 
to the order of W & Co., at Charleston. Before 
maturity the payees indorsed the note to the 
plaintiff. The defendant having refreshed his mem- 
ory from an account furnished by W & Co., at the 
trial, was permitted to give evidence to the effect 
that he remembered having funds at the place of 
payment on the day of payment,and afterwards un- 
til settlement made by W & Co. with him. Upon 
settlement the amount of the note was charged and 
deducted from the credits. The defendant was in- 
formed at the same time that the note had been 
misplaced, but would be sent to him ina few days. 
W & Co. failed shortly afterwards, and the plaint- 
iff thereupon sued the defendant on the note. The 
note had been given by the defendant for supplies 
to be advanced by his factors to be met by ship- 
ment of cotton. He knew that they would put 
the note in some bank. It was objecie’ at the 
account between the defendant and W & Co. 
ought not to have been placed in the hands of the 
former for the purpose of refreshing his memory. 
In the opinion of the court, however, the objec- 
tion could not be sustained. The rule as to the 
admissibility of the evidence, it was pointed out, 
embraced two classes of cases: First, where the 
wiiness, after referring to the paper, speaks from 
his own memory, and depends upon his own rec- 
ellection as to the facts testified to; secondly, 
where he relies upon the paper, and testifies only 
because he finds the facts contained therein. The 
court held that in the first class the paper is always 
permitted to be used by the witness without re- 
gard to the time when, or the person by whon, it 
was made; whereas, in the second class of cases, 
the paper can not be used unless it is an original 
paper made by the witness himself, and contem- 
poraneously with the transaction referred to. The 
remaining point in the question was taken up with 
a consideration of the American rule as to the 
place of presentment for the payment of a prom- 
issory note. That rule appears to be, that an ao- 
tion may be brought against the maker without 
presentment er demand at the place named, sub- 
ject to the right of the maker to prove by way of 
defense that on the day he had the necessary funds 
at the place of payment.—Law Times. 





JUDICIAL DIVISION OF LABOR. 

The suggestion we threw out a long time ago, 
and have occasionally adverted to since, that some 
method for securing the advantages of a division 
of judicial labor was essential to the next great 
advance in jurisprudence, is receiving increasing 
attention, and elicits much diversity of opinion. 
One of the first judges of the present Court of 
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Appeals, whose long experience at the bar and in 
that court entitles his opinion on such a subject 
to peculiar weight, is reported as amonga number 
approving the principle and recognizing its im- 
pertance. The adverse epinion is shown in its 
extreme in the pithy condemnation pronounced by 
a member of our bar, that it is a base commercial 
idea which never could have originated in the 
brain of a lawyer. 

The discussion is fairly opened, and the consid- 
erations to which it compels attention can not fail 
to promote the best solution of the question of 
the reorganisation or reinforcement of the Su- 
preme Court, or the protection of it from the 
overwhelming tide of business now flowing to it. 

It is not to be expected nor to be desired that 
such a change as the practical recognition of this 
principle should be hastily adopted without full 
consideration, because its working efficiency and 
suecess must depend largely upon the general ap- 
preciation of its fundamental value and import- 
ance. 

Granted the principle, the question whether it 
is best to be adopted in a court of last resort or in 
the courts of first instance remains, and is, per- 
haps, the more debatable of the two. A careful 
observer of the times, who is familiar, also, with 
the history of the law, can scarcely doubt that in 
one or the other form it will, sooner or later, be 
adopted, .and will be found a powerful element in 
advancing the work of the profession.—New York 
Daily Register. 








NOTES. 





—Judge Cox has had a difficult task, and has 
been bitterly assailed by that unreasoning sort of 
people who are always impatient of the forms of 
law when their passions are aroused, and who al- 
ways want to abridge the rights of prisoners to 
whom they are opposed. But Judge Cox has 
taken no false steps, has preserved the authority 
of the bench, and has borne himself with reserve 
throughout. His charge to the jury yesterday was 
excellent. The whole country will sustain the 
judgment of the jury, and pronounce the verdict 
to be just.—N. Y. Sun. 

——The lace ruffles which Attorney-General 
Brewster wears at his wrists set off a remarkably 
handsome pair of hands — hands which are in 
strange contrast to the painfully scarred face. 
These are honorable scars he wears, since they 
were got when he was a child in saving the life of 
his little sister. Her apron caught fire on the 
nursery hearth, and the boy, hardly more than a 
baby himself, rushed at her and pressed ousé the 
fire, saving her at a fearful cost to himself. 

——Abstract Justice.: It would appear by an 
abstract of Gross v. Clark, in 11 Reporter, 583, 
that the court have power to strike out defendant’s 
answer, if plaintiff fails to comply with an order 
for bill of particulars. 





——wWhen induced to make a persenal observa- 
tion on a witness, Erskine divested it of asperity 
by a tone of jestand humor. Inacause at Guild- 
hall, brought to recover the value of a quantity of 
whalebone, a witness was called of impenetrable 
stupidity. There are two descriptions of whale- 
bone, of different value, the long and the thick. 
The defense turned on the quality delivered; that 
an inferior article had been charged at the price 
of the best. A witness for the defense baffled ev- 
ery attempt at explanation by his dullness. He 
confounded thick whalebone with long in such a 
manner that Erskine was forced to give it up. 
“Why, man, you don’t seem to know the differ- 
ence between what is thick and what is long. 
Now, I'll tell you the difference; you area thick- 
headed fellow, and not a long-headed one.” 

—Quite a sensation was created in the Gal- 
veston recorder’s court this morning by a notori- 
ous colored chicken-thief accusing His Honor, by 
implication at least, of being in with him in steal- 
ing chickens. ‘The charge is not regarded as reli- 
able by the friends of the official, One Jim 
Webster being brought up, the recorder asked him : 
“If you did not intend to steal those chickens, 
what was your motive in taking them?” ‘‘Jedge, 
I has been up here before you so often that I has 
come to lub and respect you, and, foah God, jedge, 
I intended to make you a present of dat par ob 
pullets.” ‘I don’t believe anything of the kind. 
Policeman, what did this man say when he was 
arrested??? Policeman: ‘*Your Honor, when I 
caught him he told me that he had a partner, but 
I did not know who it was at the time.” His 
Honor fined the polieeman for contempt, and had 
Jim Webster locked up for ninety days. 

—An amusing incident occurred at Fincastle, 
Va., during the last term of the Botetourt County 
Court. A jury was impaneled to try one Bolen, 
charged with an assault on J. G. Sperry, the latter 
testifying in the case. After two days’ delibera- 
tion the jury returned into court with a verdict of 
manslaughter. It would be hard to picture the 
scene that followed. The bar was convulsed, the 
“dead man”’ smiled audibly, Judge Palmer looked 
on for a moment in mute astonishment, and then 


hid behind his newspaper. 
——A curious scene was witnessed the other day 


in the New York State Supreme Court. Judge 
Donohue felt facetious, aud was bandying remarks 
with some members of the bar. A remark made 
by one of them had a little sting, and the judge 
said: ‘Look out, counselor, or I will commit you 
for contempt of court.” “I plead guilty, Your 
Honor,”’ was the quick response. <A painfully in- 
tense silence brooded over the court. 

—tThe court (austerely)—Prisoner, how did 
you have the audacity to break into this man’s 
house at midnight and rob him? Prisoner (pite- 
ously)—But, Your Honor, last time I was before 
you, you wanted to know how I could have the 
audacity to rob a man on the highway at high 
noon? When do you want me to get in my work? 
—French Paper. 
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